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intended no change. 1 On page 180 the ol'd rule is given. The reference to the 
rule of McGuire v. Baushcr 2 (p. 103), is no doubt inadvertent, as the dictum in 
that case was overruled by Merriam v. Johnson. 3 

Harold R. Medina 
Columbia Law School 



The Law of the Sea. By George L. Canfield and George W. Dalzell. 
"With a summary of the Navigation Laws of the United States by Jasper Yeates 
Brinton. New York: D. Appleton and Co. 1921. pp. v, 315. 

This volume is one of a series on steamship management and operation. In 
the preface, the editors state: 

"This volume on 'The Law of the Sea' is intended to present the principles 
of Admiralty law in concise and practical form. It is a manual for the student, 
the owner, or the master of a vessel who may desire to acquire information con- 
cerning the main facts and principles of maritime law without attempting to 
acquire such a mastery of the subject as is possessed b3' an admiralty lawyer." 

The early chapters serve to classify the subject in a systematic way. Chapters 
II, III, IV and V are headed: "Title & Transfer," "Owners and Managers" "Th» 
Master," and "Seaman," respectively, thus illustrating to the steamship operator, 
for example, in a practical form, the principal rights and liabilities of the parties 
to a marine venture. 

The chapter on "Title and Transfer" is exceedingly timely and interesting 
since it includes all the recent shipping acts having to do with the documentation 
of vessels. This chapter, together with Chapter X, should prove valuable to the 
practising lawyer. 

The authors state that there is some question of the constitutionality of the 
Ship Mortgage Act. This question has been ignored by most other writers. 
The reason why the constitutionality of the Act is in doubt is, of course, because 
it has been decided that a mortgage is not a maritime contract and that no legis- 
lative power is vested in Congress to declare non-maritime matters within 
the jurisdiction of admiralty courts. A determination of this question by the 
Supreme Court in the near future is desirable. 

In connection with the Ship Mortgage Act there is, however, one matter which 
should be brought to the attention of readers of this volume. In considering 
the question of the priority of a mortgage lien over maritime liens, the authors 
state (p. 160) that the lien for towage and pilotage is superior to all other mari- 
time liens, except salvage, seamen's wages and "preferred mortgages" given on 
American ships pursuant to the Ship Mortgage Act. The same statement is 
made with regard to pilotage (p. 175), and it is stated (p. 214) that a wharfage 
lien is inferior to a preferred mortgage. These statements are misleading. Sub- 
section M (b) of the Ship Mortgage Act of June 5, 1920, provides that the 
preferred mortgage lien shall have priority over all claims against the vessel; 
except preferred maritime liens. These are: (1) liens arising prior in time to the 
recording and indorsement of the preferred mortgage or (2) certain other liens. 
It is thus perfectly apparent that if liens for wharfage, towage and pilotage arose 
prior to the recording and indorsement of the mortgage, they would be superior 
and not junior to the mortgage. 

The paragraphs contained in the chapter on "Liabilities and Limitations," 
which deal with the Harter Act, contain the clearest analysis of the results of 
judicial interpretation of that act that the present writer has yet seen. 

i See N. Y. Civ. Prac. Act §§ 1472-75. ~" 

2 (1900) 52 App. Div. 276, 65 N. Y. Supp. 382. 

3 (1906) 116 App. Div. 336, 101 N. Y. Supp. 627. 
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In the chapter on liens the authors recognize that the general rule with 
regard to marshaling liens is that the last in point of time prevails. This, since 
the case of The John G. Stevens, 1 has, undoubtedly, been the law. Most writers 
and a great many judges have confused these often difficult questions by stating 
that a subsequent tort Hen outranks a prior contract lien; or "that a subsequent 
contract lien outranks a prior tort lien where the res is benefited. 

Apparently a misleading, because incomplete, statement of the law is made 
(p. 134), where it is said: 

"The reader will not be misled into supposing that the absence of a right 
to a maritime lien means that the debt is uncollectible by legal process. While the 
admiralty court is closed to the creditor if there be no right to a maritime lien, 
he has the same remedy as any other creditor by a suit at law to recover the debt 
or damage from the debtor, or person liable, i. e., the owner, the temporary owner, 
or the person who ordered the goods or did the damage as the case may be." 

This overlooks and impliedly denies the existence of any right in personam 
in admiralty in the case supposed. In most cases, the creditor has a triple remedy 
in rem against a vessel, in personam against its owners, and at common law. The 
question of the existence or non-existence of a maritime lien is not jurisdictional 
but arises upon the merits. 

The authors cite (p. 93), apparently with approval, The Guildhall, 2 in which 
a cargo was damaged by collision occasioned by improper navigation and in 
which the court denied the vessel any exemption from liability under a clause in 
the bill of Jading which exempted the vessel from "neglect or default of the master, 
mariners, or others in the service of the owners, collision, perils of the seas," 
etc. The Harter Act proprio vigor e exempts the carrier from faults or errors in 
navigation provided there has been due diligence to make the ship seaworthy and 
properly manned, equipped and supplied, and the statement of the authors that a 
special contract "will not, however, protect against negligence on the part of the 
carrier," made on the same page, is not so except as regards stowage, custody 
and care of the cargo itself. The authors themselves recognize this (pp. 122, 
123), stating: 

"If you use diligence to employ a competent master and crew and their skill 
in navigation fails or the ship encounters perils of the sea and accident happens 
to the cargo you are not responsible for the damage. Your exemption from 
responsibility in this case is given by the statute and you do not need to bargain 
for it." 

While the volume has decided merits which have beer, pointed out hereinbefore, 
students and operators should regard it merely as a book for ready reference and 
not as a substitute for well-known volumes dealing in greater detail, and more 
accurately, with specific fields of shipping law. 



George de Forest Lord 



New York City 



The History of Conspiracy and Abuse of Legal Procedure. By Percy 
Henry Winfield. Cambridge University Press. 1921. pp. xxvii, 219. 

With this volume a new series of special studies in English 'legal history to 
include both monographs and editions of texts is launched at Cambridge Uni- 
versity under the capable editorship of Professor Harold Dexter Hazeltine. 
With its proposed scope and purpose, those who deprecate insular scholarship 
will be in hearty aecord. To quote from the editor's words in the general preface, 
which, by the way, is as masterful a statement of the large functions of legal 
history as we have seen: 

i (1897) 170 U. S. 113, 18 Sup. Ct. 554. 

2 (D. C.) 58 Fed. 796, aff'd (C. C. A. 1894) 64 Fed. 867. 



